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ORDER IN APPEAL

Brief Facts of the Case :-

This   appeal    has   been   filed   under   Section    107   of   the

Central  Goods  and  Services  Tax  Act,  2017  (hereinafter  referred  to

as    "the   Act")    by   M/s.   Shivlaheri   Irrigation   (Legal   name   -

Cheharabhai   Sagthabhai   Patel),   A/9,   Lakhani,   Banaskantha   -

385535  (hereinafter  referred  to  as  "the czjapezzcz7tt"), against the  Order

No.  ZA240220027679P  dated  10.02.2020  (hereinafter  referred  to  as
"the {mpug7iecz  order")  passed  by  the  Superintendent,  CGST,  Range-

11     Deesa,     Division     -     Palanpur,     Gandhinagar    Commissionerate

hereinafter     referred     to     as     "the     czc{jLtczi.catjng    aztthontty/Proper

fficerJ,).

Brief  facts  of  the  case  are  that  the  ``j+aper  QLlc.er"  has

ancelled    the    GSTIN     :     24BGYPP0619M2ZQ    of    M/s.     Shivlaheri

rrigation    (Legal    name    -    Cheharabhai    Sagthabhai    Patel),    A/9,

akhani,    Banaskantha    -    385535    due    to    reason    that    as    the
`appezzczrif"   has   not   filed   GST   Returns   for   a   continuous   period   of

ore  than   six   months.   As   per  `t.mpugriecz  orczer'  dated   10.02.2020

he   `Proper  oj7j7icer'  has   cancelled   the   GST  registration   with   effect

rom  10.02.2020.

Being      aggrieved      wit:h     the     `I`mpzjgriecz     orczer'     dated

0.02.2020,    the    ``cappeJza7it"    has    filed    the     present    appeal    on

7.11.2021,  i.e.   after  the  delay  of  normal  period   prescribed   under

ection   107(1)   of  CGST  Act,   2017.   The  ``czppeJJcirif"  has  submitted

hat  due  to   Covid-19   pandemic  situation   they  failed   to  file  GST

eturns   in   time.   However,   now   in   this   regard   the  ``czppezza7it"  has

roduced  the  copy  of  status  of  filing  of  GST  Returns.  According  to

ame  they  have  filed  GST  Returns  upto  February-2020  i.e.  upto  the

ate  of cancellation  of GST  Registration.

.                     Personal  Hearing  in  the  matter was  through  virtual  mode  held

n  30,11.2021.  Shri  Darshil  Dipakbhai  Shah,  Advocate  appeared  on  behalf

f   the    `appezzant'   as    authorized    representative.    During

eiterated  the submissions  made till  date.

®

®
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Discussion and Findings :-

5.                   I    have   gone   through    the   facts    of   the    case,    written

submissions  made  by  the  `appe!Jcz7tt'.  I  find  that  the  main  issue  to  be

decided  in  the  instant  case  is  (i)  whether  the  appeal  has  been  filed

within  the   prescribed   time-   limit  and   (ii)   whether  the   appeal   filed

against the  order of cancellation  of  registration  can  be  considered  for

revocation/restoration  of cancelled  registration  by the  proper officer.

First  of  all,   I  would  like  to  take  up  the  issue  of  filing  the

appeal  and  before  deciding  the  issue  of filing  the  appeal  on  merits,  it

is  imperative  that  the  statutory  provisions  be  gone  through,  which

are  reproduced,  below:

SECTION  107.    Appeals to Appellate Authority.  ~  (1)  Any  person

aggrieved  by  any  decision  or  order  passed  under this  Act  or  the  State

Goods  and  Services Tax  Act  or the  Union  Territory  Goods  and  Services

Tax  Act   by  an  ,adjudicating   authority   may  appeal   to   such   Appellate

Authority  as  may  be  prescribed  within  three  months  from  the  date  on

which the said decision or order is communicated to such  person,

®

(3)     ..

(4)   The  Appellate  Authority  may,  if  he  is  satisfied  that  the  appellant

was  prevented  by  sufficient  cause  from  presenting  the  appeal  within

the  aforesaid  period  of  three  months  or  six  months,  as  the  case  may

be, allow it to be presented within a further period of one month.

7.1                I  observed  that  in  the  instant  case  the  appeal  has  been

filed    by   delay   1:rom   the   normal   period    prescribed    under   Section

107(1)  of  the  CGST  Act,  2017.  I  find  that  though  the  delay  in  filing

the   appeal   is   ct)ndonable   only   for   a   further   period   of  one   month

provided  that  the  appellant  was  prevented  by  sufficient  cause  from

presenting   the   appeal   is   shown   and   the   delay   of   more   than   one
month  is  not  condonable  under  the  provisions  of  sub  section  (4)  of

Section  107  of the  Central  Goods  and  Service Tax Act,  2017.

7.2                Further,   in   the   above   context,   I   find   that   the ,HT®i;t'bia``

Supreme    Court    has    passed    order   on    23.09.2021    in    matter   of

Miscellaneous Application  No.  665  of 2021,  in  SMW(C)  No.  b'  of 2ch
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he  relevant  para  No.  8  (11)  of said  order  is  reproduced  as  under  :

8.

JT.

Therefore,  we  dispose  of the  M.A.  No.  665  of 2021

u)ith the fiollowing direction,s :-
In  cases  uJhere  the  limitation  u)oul.d  have  expirecl

during      th.e      perioc±      betujeen      15.03.2020      till

02.10.2021,    nctulithstanding   the    actual   balance

period Of linritation remaining, all persons shall have
a  lj.wilafion  period  Of  90  days  from  03.10.2021.  In

the   euen±   the   actual   balance   periocz   Of  tirrutation

remciining,  with  eff;eat  from  03.10.2021,  i.s  greater

than 90 daus, that longer periocl shall applu.
the  present  appeal,  the  ``{mpugnecz orczer" is  of  10.02.2020  so,  the

ormal     appeal     period     of    three     months     was     available     upto

9.05.2020.   Now,   as  per  the   Para  8(11)   of  the   aforesaid   order  of           .

on'ble  Supreme  Court  the  czppezzant  became  eligible  to  file  appeal

ithin  90 cZczys from  03.10.2021.  It  is  pertinent to  mention  here  that

e  appe!Zc{rLt  has  filed  the  present  appeal  on   17.11.2021  that  is  to

y that  appeal  filed  within  90 cZczg/s from  03.10.2021.

.3                 I  also  find  that  the  CBIC,   New  Delhi   has  issued  Circular

o.157/13/121-GST dated  20th July,  2021  and  clarified  as  under:-

4(c):-   Appeals   by   taxpayers/   tax   authorities   against   any   quasi-

judicial  order:-Wherever  any  appeal  is  required  to  filed  before  Joint/

Additional      Commissioner      (Appeals),      Commissioner      (Appeals),

Appellate  Authority  for  Advance  Ruling,  Tribunal  and  various  courts

against any  quas.I-judicial order or where a  proceeding  for revision  or

rectification  of any  order  is  required  to  be  undertaken,  the  time  line

for  the  same  would   stand   extended   as   per  the   Hon'ble   Supreme

Court's order.

5.   In   other  words,   the  extension   of  timelines   granted   by   Hon'ble

Supreme   Court   vide   its   Order   dated   27.04.202.1   is   applicable   in

respect  of  any   appeal   which   is   required   to   be\filed   before   Joint/

Additional      Commissioner      (Appeals),      Commissioner      (Appeals),

Appellate  Authority  for  Advance  Ruling,  Tribunal  and  var.Ious  courts

agalnst  any  quasl-]udlclal  order  or  where  proceedlng  for  rev,Ier'6;  §S

f`-,,,

EE--
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rectification  of  any  order  is  required  to  be  undertaken,   and   is  not

applicable to any other proceedings under GST Laws.

7.4                In   view   of  above   and   also   looking   into   the   Covid-19

pandemic   situation   in   the   instant   matter,   I   am   inclined   to
condone   the   delay   of   filing   of   appeal.   Therefore,   I   find   that   the

present appeal  is  filed  within  stipulated  time  limit.

Accordingly,  I  am  proceeded  to  decide the  case.

I  have  gone  through  the facts of the  case  and  the  written

®

submissions   made   by   the   czppe!!cznt.   I   find   that   the   adjudicating

authority/proper   officer   has   cancelled   the   registration   with   effect

from   10.02.2020  as  the  appejzarif  failed  to  file  GST  Returns  for  a

continuous  period  of more than  six  months.

Further,    I    find    that   the    provisions    of   revocation    of

cancellation   of   registration   when   the   same   is   cancelled   by   the

proper offlcer on  suo  moto  basis  are  contained  in  Section  30  of the
CGST Act,  2017  and  Rule  23  of the  CGST  Rules,  2017.  Therefore,  I

find  it pertinent to  refer Section  30  and  Rule  23  as  under:  -

SECTION  30.    Revocation  of cancellation  of  registration.  -  (1)
Subject   to   such   conditions   as   may   be   prescribed,   any   registered

person,  whose  registration  is cancelled  by the proper officer on  his own

motion,  may  apply  to  such  officer  for  revocation  of cancellation  of the

registration  in  the  prescribed  manner  within  thirty  days  from  the  date

of service of the cancellation order  :

[Provided  that such  period  may,  on  sufficient cause  being  shown,  and
for reasons to be recorded  in writing,  be extended,  -

(a)    by  the  Additional  Commissioner or the Joint Commissioner,  as the

case may  be, for a  period  not exceeding thirty days;

(b)    by  the  Commissioner,   for  a   further  period   not  exceeding   thirty
days,  beyond  the  period  specified  in  clause  (a).]

(2)   The  proper officer  may,  in  such  manner and  within  such  period  as
may    be    prescribed,    by    order,    either   revoke    cancellation    of   the

registration or reject the application  :

Provicled    that    the    application    for    revocation    of    cancellatiap,?F```

registration  shall  not  be  rejected  unless  the  applicant  has  been

an  opportunity of being  heard.

•"'iiE"p
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(3)   The   revocation   of   cancellation   of   registration   under   the   State

Goods  and  Services  Tax  Act or the  Union  Territory  Goods  and  Services

Tax  Act,  as  the  case  may  be,  shall  be  deemed  to  be  a  revocation  of

cancellation  of registration  under this Act.

IWLE  23.    Revocation  of  cancellaltion  of  registraltion.  -  (1)   A

registered  person,  whose  registration  is  cancelled  by  the  proper officer

on   his   own    motion,    may   submit   an   application   for   revocation   of

cancellation  of  registration,   in   FORM  GST  REG-21*,  to  such   proper

officer,  within  a  period  of thirty days from the date of the service of the

order   of   cancellation   of   registration   at   the   common   portal,   either

directly or through  a  Facilitation  Centre  notified  by the Commissioner  :

Provided   that   no   application   for   revocation   shall   be   filed,    if   the

registration  has  been  cancelled  for the  failure  of the  registered  person

to  furnish  returns,  unless  such  returns  are  furnished  and  any  amount

due  as  tax,   in  terms  of  such   returns,   has  been   paid  along  with  any

amount payable towards  interest:,  penalty and  late fee  in  respect of the

said  returns  :

Provided  further that  all  returns  due  for the  period  from  the  date  of

the  order  of  cancellation   of  registration  till  the  date  of  the  order  of

revocation  of cancellation  of  registration  shall  be  furnished  by  the  said

erson   within   a   period   of   thirty   days   from   the   date   of   order   of

evocation of cancellation  of registration  :

rovided   also  that  where  the   registration   has   been   cancelled   with

etrospective   effect,   the   registered   person   shall   furnish   all   returns

elating  to  period  from  the  effective  date  of cancellation  of  registration

ill the date of order of revocation  of cancellation  of registration within  a

eriod of thirty days from the date of order of revocation of cancellation

f registration . ]

2)  (a)    Where the  proper officer is satisfied, for reasons to  be recorded

•    writing,    that    there    are    sufficient    grounds    for    revocation    of

ancellation    of    registration,     he    shall    revoke    the    cancellation    of

egistration   by  an   order  in   FORM  GST  REG-22*  within  a   period  of

hirty   days   from    the   date   of   the    receipt   of   the   application    and

ommunicate the same to the applicant.

b)   The   proper  officer   may,   for   reasons  to   be   recorded   in   writing,

nder  circumstances  other  than  those  specified   in  clause  (a),   by  an

rder  in  FORM  GST  REG-05*,  reject  the  application  for  revoca,tfj9pqf.

ancellation of registration and communicate the same to the

6                                                      ,-,\   ,...  I?
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(3)    The  proper  officer  shall,   before  passing  the  order  referred  to  in

clause   (b)   of   sub-rule   (2),   issue   a   notice   in   FORM   GST   FIEG-23*

requiring   the   applicant   to   show   cause   as   to   why   the   application

submitted  for  revocation  under sub-rule  (1)  should  not  be  rejected  and

the  applicant  shall  furnish  the  reply  within  a  period  of  seven  working

days  from  the  date  of  the  service  of  the  notice  in   FORM  GST  REG-

24*.

(4)    Upon  receipt of the  information  or clarification  in  FOFIM  GST  F{EG-

24*,  the  proper  officer  shall  proceed  to  dispose  of  the  application  in

the  manner specified  in  sub-rule  (2)  within  a  period  of thirty  days  from

the  date  of  the  receipt  of  such   information   or  clarification  from   the

applicant'

Further,  I  find  that  the  Central  Board  of  Indirect Taxes  &

Customs,    New    Delhi    has    clarified    the    issue    vide    circular    No.

99/18/2019-GST  dated  23.04.2019.   Para  3  of  said  circular  read  as

under:

3.    First  proviso  to  sub-rule  (1)  of  rule  23  of  the  said   Rules  provides

that  if  the  registration  has  been  cancelled  on  account  of  failure  of  the

registered   person   to  furnish   returns,   no  application   for  revocation   of

cancellation    of   registration    shall    be   filed,    unless   such    returns   are

furnished  and  any amount  in  terms of such  returns  is paid.  Thus,  where

the  registration  has  been  cancelled  with  effect from  the  date  of order of

cancellation    of   registration,    all    returns    due    till    the    date    of   such

cancellation   are   required   to   be   furnished   before   the   application   for

revocation  can  be  filed.  Further,  in  such  cases,  in  terms  of  the  second

proviso  to  sub-rule  (1)  of  rule  23  of the  said  Rules,  all  returns  required
to   be   furnisheci   in   respect  of  the   period   from   the   date   of  order  of

cancellation   till   the   date   of   order   of   revocation    of   cancellation    of

registration  have to  be furnished  within  a  period  of thirty  days from  the

date of the order of revocation.

10.                On   going   through   the   records/submissions,   I   find   t:hat

the  appeJ!ci7if  has  filed  GST  Returns  till  February  -2020  i.e.  till  the

date  of cancellation  of registration.  In  support  of Same the  qup€ZZGrLt

has   also   produced   the   copy   of   status   of  filing   of   GST rfts`:

Hence,  I  find  that  the  czppezzczrit  has  complied  with  the  apov,6  said

provisions  in  the  instant  case.  Therefore,  I  am  of  the

\-. -`,:.._,
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he  registration  of  ajapezzcirit  may  be  considered  for  revocation   by

he  proper  officer  subject  to  due  compliance  of  the  conditions  by

he  cippejzcznt  under  Rule  23(1)  of CGST  Rules,  2017.  Accordingly,  I

llow  the  appeal  of the  af.pezzcirtf and  order  to  the  proper  officer to

onsider   the    revocation    application    of   the    appe!Zcmt   after   due

erification  of payment  particulars  of tax,  penalty,  late  fee,  interest

nd  status of returns.
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